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The lMontana Environmental Policy Act (MEPA), 75-1-101, MCA
(1981), was passed by the Legislature and became law in 1971. The

1"

stated purpose of the act is to declare a state policy which
will encourage productive and enjoyable harmony between man and
his environment, to promote efforts which will prevent or eliminate
damage to the environment and biosphere and stimulate the health
and welfare of man, to enrich the understanding of the ecological
systems and natural resources important to the state, and to
establish an environmental quality council.' 75-1-102. 1In 75-1-103,
it is declared that ... '"the continuing policy of the State of
Montana, in cooperation with the federal government and local
governments, and other concerned public and private organizations,
to use all practicable means and measures, including financial and
technical assistance, in a manner calculated to foster and promote
the general welfare, to create and maintain conditions under which
man and nature can coexist in productive harmony, and fulfill the
social, economic, and other requirements of present and future
generations of Montanans."

The principal tool designed to achieve these goals is the

requirement that state agencies prepare a detailed statement
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describing the impact of major actions of state government signifi-
cantly affecting the quality of the human environment.l Each
environmental impact statement (EIS) must discuss:

any adverse environmental effects which cannot be
avoided should the proposal be implemented;

alternatives to the proposed action;

the relationship between local short-term uses
of man's environment and the maintenance and
enhancement of long-term productivity;

any irreversible and irretrievable commitments
of resources which would be involved in the
proposed action should it be implemented.
75-1-201 (i) (a)(iii)

While this general mandate sounds unequivocal, there has been
and still is considerable controversy concerning the actual effect
of the language on agency actions. Two important and somewhat
intertwined issues constitute the nucleus of this controversy:

(i) What effect on MEPA and the EIS requirement does express
language in other statutes have when an agency is acting thereunder
in considering a proposed action, i.e. in reviewing a permit
application? Does the more specific mandate in the permitting
statute circumscribe the agencies' general responsibilities under
MEPA?

(ii) Does MEPA grant agencies the authority to prevent a proposed
action from taking place in light of information obtained in the

EIS process? More specifically, may an agency deny a permit solely

on MEPA grounds?
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To date only the first of these two issues appears to have
been resolved, and perhaps only in part.2 In 1976, the Montana
Supreme Court had before it a case in which it analyzed the effect
of MEPA on agency decision making when acting pursuant to other

state laws. The case, Montana Wilderness Association v. Board of
3

Health and Environmental Sciences- concerned the removal by the

Department of Health and Environmental Sciences of sanitary
restrictions on the proposed Beaver Creek South Subdivision to be
located in Gallatin County. The jurisdiction of the department
arose under the Sanitation in Subdivisions Act4, which requires
the department to review proposed subdivisions for water supply,
sewage disposal, and solid waste disposal. Concurrent with its
review of the above criteria, the department prepared an environ-
mental impact statement stemming from the proposed state action

of removing sanitary restrictions on the Beaver Creek South Sub-
division. Thirty days after the issuance of a final environmental
impact statement, the department issued and delivered to Beaver
Creek a certificate removing the sanitary restrictions on its plat.
Just prior to this event, the Montana Wilderness Association com-
menced an action in District Court seeking a permanent injunction
preventing this action from taking place. The suit alleged that
the environmental impact statement prepared by the department was
inadequate and as such the department had failed to comply with

MEPA. The District Court, having conducted a detailed comparison
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of the EIS with the requirements set out in MEPA, found that the
procedure adopted by the department in promulgating the EIS was
wholly inadequate to meet the standards established in the statute.?
The Supreme Court heard the case on appeal and on July 22, 1976
issued an opinion that affirmed the District Court's decision. The
court held that the department was indeed required by MEPA to conduct
a comprehensive review of the environmental consequences of its
decision regarding sanitary restrictions and that the EIS prepared

thereunder was procedurally inadequate due to an insufficient

discussion and consideration of the full range of environmental
factors required by MEPA. On December 30, 1976, however, the court
made a strange turnaround and issued a second opinion, following a
rehearing, which completely reversed the earlier decision. 1In a
180 degree shift, the court held that the Sanitation in Subdivisions
Act dictates that the Health Department act only in accordance with
those criteria specifically expressed in the act, i.e. consider
only sewage, solid waste, and water supply. The court reasoned that
MEPA could not expand the department's review of subdivisions beyond
those specific criteria since this would create a direct conflict
with the legislative policy of local control as expressed in the
Subdivision and Platting Act.®

Although this ruling has invited strong criticism,’/ it must be
regarded at this time as the law on the matter. Given this inter-
pretation, it must also be accepted that an agency's responsibilities

under MEPA can in fact be circumscribed by other statutes. Whether
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or not this holding will be limited to those instances where a

state versus local control element exists is somewhat unclear and
left to further judicial interpretation. Moreover, whether this
result was intended by the Legislature in light of language in

MEPA which states: ''The policies and goals set forth in this act

are supplementary to those set forth in existing authorizations of
all boards, commissions, and agencies of the state.” is even further
in doubt.

The second issue of critical and controversial significance
regarding MEPA and the EIS requirement, the question of what
substantive value an EIS has in agency decision-making, has not yet
been resolved by the Montana courts.? It is sometimes stated however
that this issue was heard and decided by the Supreme Court in the

Beaver Creek South case.l0 As mentioned earlier, that case held

only that MEPA could not extend state control over subdivisions
beyond matters of water supply, sewage, and solid waste, since this
would be in direct conflict with the policy of local control as
expressed in the Subdivision and Platting Act. A more expansive
interpretation of that decision may not only be erroneous but harmful
and misleading to agencies as they proceed in implementing the act.
Whether this issue is ultimately resolved by the courts or the
Legislature, an examination of agency implementation of MEPA, through
compliance with the EIS requirement may be appropriate. From the
outset there has been substantial variation among agencies in their

approach to implementing MEPA. The first Environmental Quality
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Council, in October of 1971, issued a set of interim guidelines

to assist agencies in the preparation of environmental impact
statements.ll The subsequent internal procedures adopted by the
agencies ranged from those of extreme simplicity to others which
constituted a comprehensive, carefully prepared outline. Some
agencies did not prepare any internal procedures.12 Additionally,
there was a lackluster effort by agencies to comply with Section
69-6505, RCM, 194713 which required all agencies of the state to
review their present statutory authority, administrative regulations,
and current policies and procedures for the purpose of identifying
inconsistencies and discrepancies which would prevent full compli-
ance with the purposes and provisions of MEPA . 14 Any such discrepancy
was to be reported to the governor and the EQC by July 1, 1972 along
with proposed measures for remedying the conflict. The apparent
failure of one agency to diligently comply with this directive may

have been the cause of costly litigation several years later. In 1979

the Montana Supreme Court issued a decision in Kadillak v. Anaconda
ComEanXls, a case7W£ich involved a conflict of MEPA with the Hard-Rock
Mining Act.l6 The statutory time frame given for agency action on
permit applications was incompatible with the requirement that an EIS
be prepared prior to taking action. Following clear federal precedent
the court held that because this constituted an irreconcilable
conflict, an EIS would not be required. Interestingly, the 1977

Legislature had already amended the Metal Mine Act creating flexibility

in the time frame to allow for EIS preparation in all future
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applications.l7

Nonetheless in the first year of its existence, MEPA was
responsible for the production of 64 EISs. 18 Although there 1is
no real indication of whether or not the information contained
in these documents was considered in the decision-making process,
this does represent an attempt at good faith compliance by most
agencies. If the system did not operate entirely as the Legis-
lature had intended, it was perhaps largely due to a genuine lack
of understanding on the part of the agencies, including the EQC,
as to what recle an EIS was required to play in the decision-making
process. Evidence of this is the fact that the early EQC guide-
lines were absent a discussion of how the EISs were expected to
be utilized. It was not until the rules had been revised for the
third time that the EQC included a discussion of the EISs role
in agency planning and decision-making.l9 Significantly this
inclusion occurred only after it had been determined that the EQC
actually lacked any authority to impose its guidelines on executive
branch agencies. The EQC's authority to act in this regard had
previously been questioned from time to time and even the EQC
seemed to exhibit a lack of confidence in its ability to prescribe
rules. 20

It was not until 1975, however, that this issue was finally
resolved. On April 17 the First Judicial District Court decided

the Montana Wilderness Association v. The Board of Land Commissioners?l

case. In that case the court held that the EQC's guidelines were

unenforceable since the powers of the EQC staff were limited to the
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making of studies and recommendations. The court in its dicta
also strongly criticized both the executive and legislative branches
of the state government for failing to develop a workable system
for effective enforcement of MEPA.

This chastisement resulted in an almost immediate response
by the governor. On April 30, 1975 Thomas Judge by executive order
created a commission on environmental quality, the CEQ, which was
directed to work with the EQC and other agencies of the executive
branch and the public to promulgate uniform MEPA rules.22 1In
November a public hearing was held on proposed rules and on Janu-
ary 15, 1976 a final revision of the model rules was issued which
incorporated, to a certain extent, the comments and suggestions
received at the hearing.23 These rules did not, however, include a
provision outlining the proper use of an EIS as was found in the
May 1975 EQC guidelines. The executive branch agencies when adopting
these rules also did not choose to include any such provision of
their own.

Although purposefully critical in its analysis, an EQC staff

report by Steven Perlmutter, entitled The Montana Environmental

Policy Act - The First Five Years, provides a general understanding

of the early years of MEPA implementation. Perlmutter takes the
position that MEPA does have substantive importance that imposes
definite requirements on agency actions. While in his view the EIS
was often relegated to an improper subordinate role and perhaps even

used as a mere defense against litigation in some instances, he does
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admit that the EIS process was partially serving its purpose.24
The principal reason given for this conclusion was that public
awareness and participation in the EIS process tended to make
agencies more aware of environmental concerns and they were there-
fore making fewer decisions behind closed doors without adequate
data supporting their actions. Additionally, he felt that private
developers were beginning to consider environmental factors in
their planning process prior to seeking agency approval for proposed
projects.

Looking beyond the first five years of MEPA, it can be
reported that since the publication of Perlmutter's report, no
drastic changes have occurred in the general treatment and perception
of MEPA and the EIS process by agency personnel. Prior to the very

recent action by the District Court in the Cabinet Resource Group

case25, the significance of which has not yet been fully assessed,
only two notable events have occurred since Perlmutter's report was

written.26 The first is the Beaver Creek South decision II. Even

though this did not decide the procedural versus substantive issue,
it continues to be cited by many as having done so. For that reason,
in a practical sense, it has contributed to MEPA being regarded as
strictly procedural by many persons, including members of state
government.

The other noteworthy event was the re-establishment of the
Commission on Environmental Quality by Governor Judge on March 8,
1978, for the purpose of re-evaluating and updating the model MEPA

rules.2’ As was done by the first CEQ, a draft set of rules was
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initially prepared and distributed to agencies and interested
persons for comment. Following a public hearing, a revised set
of model rules was prepared and later adopted by most of the
executive agencies.28 While the rules were not a sharp departure
from the earlier version, they did attempt to clarify ambiguities
that may have existed. One interesting side note is that the
rules in draft form included an exception from the EIS requirements
for the production of EISs in the case of agency rule-making.
Because this was contrary to apparent legislative intent in light
of the fact that a bill attempting to do the same had been defeated
by the 1979 Legislaturezg, the CEQ was harshly criticized and chose
to omit this from the final form.39 A summary of the comments received
on the proposed changes appeared in the Montana Administrative
Register on January 17, 1980 along with publication of the rules
in final form.31

Since the adoption of the new rules, there appears to be a
tendency growing among agency personnel toward viewing the EIS process
as an important aid in decision—making.32 If this is the case,
then it follows that environmental impact statements may be presently
serving a substantive role in many instances. If in fact MEPA was
intended to be substantive, then perhaps most agencies are now in
substantial compliance with its mandates. Before action is taken,
however, to insure full compliance by all agencies, the EQC may wish
to make its own determination on the substantive versus procedural
MEPA issue. Indeed if MEPA is determined to be merely procedural

in nature, then all agencies may already be in full compliance.33
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69-6512. Appointment of employees. The executive
director, subject to the approval of the council may appoint
whatever employees are necessary to carry out the provi-
sions of this act, within the limitations of legislative
appropriations.

History: En. Sec. 12, Ch. 238, L. 1971.

69-6513. Term and removal of the executive director.
The executive director is solely responsible to the
environmental quality council. He shall hold office for
a term of two (2) years beginning with July 1 of each
odd-numbered year. The council may remove him for mis-
feasance, malfeasance or nonfeasance in office at any time
after notice and hearing.

History: En. Sec. 13, Ch. 238, L. 1971.

69-6514. Duties of executive director and staff. It shall
be the duty and function of the executive director and
his staff

(a) to gather timely and authoritative information con-
cemning the conditions and trends in the quality of the
environment both current and prospective, to analyze and
interpret such information for the purpose of determing
whether such conditions and trends are interfering, or
are likely to interfere, with the achievement of the policy
set forth in section 3 (69-6503) of this act, and to compile
and submit to the governor and the legislative assembly
studies relating to such conditions and trends;

(b) to review and appraise the various programs and
activities of the state agencies in the light of the policy
set forth in section 3 (69-6503) of this act for the purpose
of determing the extent to which such programs and
activities are contributing to the achievement of such pol-
icy, and to make recommendations to the governor and
the legislative assembly with respect thereto;

(c) to develop and recommend to the governor and the
legislative assembly, state policies to foster and promote
the improvement of environmental quality to meet the
conservation, social, economic, health, and other require-
ments and goals of the state;

(d) to conduct investigations, studies, surveys,
research, and analyses relating to ecological systems and
environmental quality;

(e) to document and define changes in the natural envi-
ronment, including the plant and animal systems, and to
accumulate necessary data and other information for a
continuing analysis of these changes or trends and an
interpretation of their underlying causes;

(f) to make and furnish such studies, reports thereon,
and recommendations with respect to matters of policy
and legislation as the legislative assembly requests;

(g) to analyze legislative proposals in clearly environ-
mental areas and in other fields where legislation might
have environmental consequences, and assist in prepara-
tion of reports for use by legislative committees, adminis-
trative agencies, and the public.

(h) to consultwith, and assist legislators who are prepar-
ing environmental legislation, to clarify any deficiencies
or potential conflicts with an overall ecologic plan.

(i) to review and evaluate operating programs in the
environmental field in the several agencies to identify
actual or potential conflicts, both among such activities,
and with a general ecologic perspective, and to suggest
legislation to remedy such situations.

(j) totransmit to the governor and the legislative assem-
bly annually, and make available to the general public
annually, beginning July 1, 1972, an environmental qual-
ity report concerning the state of the environment which
shall contain

(1) the status and condition of the major natural, man-
made, or altered environmental classes of the state, includ-

169

ing, but not limited to, the air, the aquatic, including sur-
face and ground water, and the terrestrial environment,
including, but not limited to, the forest, dryland, wetland,
range, urban, suburban, and rural environment;

(2) the adequacy of available natural resources for fulfil-
ling human and economic requirements of the state in
the light of expected population pressures;

(3) current and foreseeable trends in the quality, man-
agement and utilization of such environments and the
effects of those trends on the social, economic, and other
requirements of the state in the light of expected popula-
tion pressures;

(4) a review of the programs and activities (including
regulatory activities) of the state and local governments,
and nongovernmental entities or individuals, with par-
ticular reference to their effect on the environment and
on the conservation, development and utilization of
natural resources; and

(5) aprogram for remedying the deficiencies of existing
programs and activities, together with recommendations

for legislation.
History: En. Sec. 14, Ch. 238, L. 1971.

69-6515. Examination of records of government
agencies. The environmental quality council shall have
the authority to investigate, examine and inspect all
records, books and files of any department, agency, com-

mission, board or institution of the state of Montana.
History: En. Sec. 15, Ch. 238, L. 1971.

69-6516. Hearings by council — enforcement of
subpoenas. Inthe discharge of its duties the environmen-
tal quality council shall have authority to hold hearings,
administer oaths, issue subpoenas, compel the attendance
of witnesses, and the production of any papers, books,
accounts, documents and testimony, and to cause deposi-
tions of witnesses to be taken in the manner prescribed
by law for taking depositions in civil actions in the district
court. In case of disobedience on the part of any person
to comply with any subpoena issued on behalf of the coun-
cil, or any committee thereof, or of the refusal of any wit-
ness to testify on any matters regarding which he may
be lawfully interrogated, it shall be the duty of the district
court of any county or the judge thereof, on application
of the environmental quality council to compel obedience
by proceedings for contempt as the case of disobedience
of the requirements of a subpoena issued from such court

on a refusal to testify therein.
History: En. Sec. 16, Ch. 238, L. 1971.

69-6517. Consultation with other groups — utilization
of services. In exercisingits powers, functions, and duties
under this act, the council shall

(a) consult with such representatives of science, indus-
try, agriculture, labor, conservation organizations, educa-
tional institutions, local governments and other groups,
as it deems advisable; and

(b) utilize, to the fullest extent possible, the service,
facilities, and information (including statistical informa-
tion) of public and private agencies and organizations,
and individuals, in order that duplication of effort and
expense may be avoided, thus assuring that the commis-
sion’s activities will not unnecesarily overlap or conflict
with similar activities authorized by law and performed
by established agencies.

History: En. Sec. 17, Ch. 238, L. 1971.

Effective Date

Section 18 of Ch. 238, Laws 1971
provided the act should be in effect
from and after its passage and
approval. Approved March 9, 1971.



APPENDIX

HAH

Revised Guidelines*

For Environmental Impact Statements required by the Montana
Environmental Policy Act of 1971

Adopted by Environmental Quality Council, July 21, 1972

1. PURPOSE

The purpose of Section 69-6504 (b) (3) of the Montana
Environmental Policy Act (MEPA) and of these
guidelines is to incorporate into the agency decision-
making process careful and thorough consideration
of the environmental effects of proposed actions, and
to assist agencies in implementing the MEPA in a
uniform, deliberate manner.

POLICY

a. As early as possible and in all cases prior to any
agency decision concerning major action or
recommendation or a proposal for legislation that
significantly affects the environment, State
agencies shall, in consultation with other approp-
riate agencies and individuals, both in the public
and private sectors, assess in detail the potential
environmental impact in order that adverse
effects are avoided and environmental quality is
maintained, enhanced, or restored to the fullest
extent practicable. In particular, it is especially
important that alternative actions that will
minimize adverse impacts shall be explored and
both the long and short-range implications to the
human environment and to nature shall be
evaluated in order to avoid, to the fullest extent
practicable, undesirable consequences for the
environment as a whole.

The language in Section 69-6504 is intended to
assure that all agencies of the State shall comply
with the directives set out in said Section “to
the fullest extent possible’” under their statutory
authorizations and that no agency shall utilize an
excessively narrow construction of its existing
statutory authorizations to avoid compliance.

b. For the purpose of implementation of the MEPA,
the term “human environment” is to be broadly
construed to include not only social, economic,
cultural, and esthetic factors, but is also, and par-
ticularly, intended to include the biophysical
properties of natural ecosystems, including
plants, animals, man, their relationship with each
other, and with all environmental components of
air, water, and land: otherwise known as
“ecology”.

3. AGENCY PROCEDURES

a. Each agency shall establish its own formal proce-
dures for:

(1) Identifying those agency actions and deci-
sions requiring environmental statements, the
appropriate time prior to decision for the con-

sultation required by Section 69-6504 (b) (3)
and the agency review process for which
environmental statements are to be available;

(2) Obtaining information required in their pre-
paration;

(3) Designating the officials who are to be respon-
sible for the statements;

(4) Consulting with and taking account of the
comments of appropriate agencies, and the
public, whether or not a statement is pre-
pared; and

G

Meeting the requirements of Section 69-6504
(b) (3) for providing timely public information
on plans and programs with environmental
impact, including procedures responsive to
Section 8 of these guidelines. These proce-
dures should be consistent with the
guidelines contained herein. Each agency
should file a copy of all such procedures with
the Environmental Quality Council (EQC)
which will provide advice to agencies in the
preparation of their procedures and guidance
on the application and interpretation of the
Council’s guidelines.

In addition, it is suggested that each agency prepare
a flow chart outlining its EIS procedure. The flow
chart should include all points of review and
decision-making, and divisions of individual respon-
sibility.

STATE AGENCIES INCLUDED

Section 69-6504 (b) (3) applies to all agencies of the
State government. Each agency shall comply with
the requirements unless the agency demonstrates
that existing law applicable to its operations expressly
prohibits or makes compliance impossible.

ACTIONS INCLUDED

The following criteria shall be employed by agencies
in deciding whether a proposed action requires the
preparation of an environmental statement.

a. Actions include, but are not limited to:

(1) Recommendations or favorable reports relat-
ing to legislation, including that for appropria-
tions. The requirement for following the Sec-
tion 69-6504 (b) (3) procedure as elaborated
in these guidelines applies to both

(a) agency recommendations on their own

*Freely adapted from the Federal guidelines as published in 36 Federal : >
proposals for legislation; and

Register, 7724-7729, April 23, 1971.
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(b) agency reports on legislation initiated
elsewhere. (In the latter case only the
agency which has primary responsibility
for the subject matter involved will pre-
pare an environmental impact state-
ment.)

(2) Projects, programs, and continuing activities:
directly undertaken by state agencies; sup-
ported in whole or in part through state funds
or involving a state lease, permit, license, cer-
tificate or other entitlement for use;

(3) Policy, regulations, and procedure making.

The statutory clause “major actions of State gov-
ermnment significantly affecting the quality of the
human environment’” shall be construed by
agencies with a view to the overall, cumulative
impact of the action proposed (and of further
actions contemplated). Such actions may be
localized and seemingly insignificant in their
impact, but if there is a potential that the environ-
ment may be significantly affected, the statement
shall be prepared.

In considering what constitutes major action sig-
nificantly affecting the environment, agencies
should bear in mind that the effect of many State
decisions about a project or a complex of projects
can be individually limited but cumulatively con-
siderable. Examples are when one or more
agencies over a period of years puts into a project
individually minor but collectively major
resources, or when several government agencies
individually make decisions about partial aspects
of a major action. The guiding principle is that
the whole can be greater than the sum of the
parts. The lead agency shall prepare an environ-
mental impact statement if it is foreseeable that
a cumulatively significant impact on the environ-
ment will arise from State action. “Lead agency”
refers to the State agency which has primary
authority for committing the State government to
a course of action with significant environmental
impact. As necessary, the Environmental Quality
Council will assist in resolving questions of lead
agency determination.

On predictably controversial issues, agencies
shall prepare pre-draft outlines of environmental
impact statements. These outlines shall be circu-
lated in a timely fashion to selected public
agencies, to selected private groups and individu-
als, and to private groups and individuals whose
interests will be significantly affected by the
proposed action, for review and comment.
Agencies shall give careful consideration to the
comments and suggestions elicited by this pro-
cess when they prepare their draft environmental
impact statement.

When an agency responsible for the issuance of
a state lease, permit, license, certificate, or other
entitlement for use, should be able to foresee that
the issuance of a large number of such entitle-
ments will, cumulatively, have a significant
impact upon the environment, an environmental
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impact statement shall be prepared. Normal
agency procedures, as delineated in Section 3
above, shall be used in the preparation of such
an impact statement. Information supplied by
applicants for these entitlements may be used or
considered in the preparation of an impact state-
ment, but such information may not be submitted
by itself in place of an impact statement.

Section 69-6504 of the MEPA indicates the broad
range of aspects of the environment to be sur-
veyed in any assessment of significant effect.

The MEPA also indicates that adverse significant
effects include those that degrade the quality of
the environment, and curtail the range of benefi-
cial uses of the environment, and serve short-
term, to the disadvantage of long-term, environ-
mental goals. Significant effects can also include
actions which may have both beneficial and detri-
mental effects, even if, on balance, the agency
believes that the effect will be beneficial. Signifi-
cant adverse effects on the quality of the human
environment include both those that directly
affect human beings and those that indirectly
affect human beings through adverse effects on
the environment.

6. CONTENT OF ENVIRONMENTAL
STATEMENT

a. The following points are to be covered:

(1) A description of the proposed action includ-
ing information and technical data adequate
to permit a careful assessment of environmen-
tal impact by commenting agencies and the
public.

(2) The probable impact of the proposed action
on the environment, including impact on
ecological systems. Both primary and secon-
dary significant consequences for the environ-
ment shall be included. A primary impact is
one which generally results from a project
input; a secondary impact is one which gener-
ally results from a project output. Primary
impacts are usually more susceptible to
measurement and analysis by an agency prop-
osing an action because the primary impacts
are more immediately related to an agency’s
area of responsibility and expertise. Secon-
dary impacts, on the other hand, usually
require analyses by a number of agencies
because they are not within any single agen-
cy’s area of responsibility or expertise.

(3

=

Any probable adverse environmental effects
which cannot be avoided, should the proposal
be implemented.

(4) Alternatives to the proposed action;
Section 69-6504 (b) (3) requires the responsi-
ble agency to “study develop, and describe
appropriate alternatives to recommend
courses of action in any proposal which
involves unresolved conflicts concerning
alternative uses of available resources.” A
rigorous exploration and objective evaluation



of alternative actions (including no action at
all) that might avoid some or all of the adverse
environmental effects is essential. In addition,
there should be an equally rigorous considera-
tion of alternatives open to other authorities.
Sufficient analysis of such alternatives and
their costs and impact on the environment
should accompany the proposed action
through the agency review process in order
not to foreclose prematurely options which
might have less detrimental effects.

(5) The relationship between local short-term
uses of man’s environment and the mainte-
nance and enhancement of long-term effects
from the perspective that each generation is
trustee of the environment for succeeding
generations.

(6) Any irreversible and irretrievable commit-
ments of natural and economic resources
which would be involved in the proposed
action should it be implemented. This
requires the agency to identify the extent to
which the action curtails the range of alterna-
tive and beneficial uses of the environment.

(7)A discussion of problems and objections
raised by otheragencies and by private organi-
zations and individuals in the review process
and the disposition of the issues involved.
This section may be submitted separately

from the draft.

(8) Insofar as it is practicable, a balancing of the
economic benefits to be derived from a prop-
osal with environmental costs.

(9) A listing of all agency personnel having chief
responsibility for the preparation of the
statement; a brief account of the formal educa-
tion, training, and professional experience of
such personnel; and a description of the
sources of data, research or field investigation
on which the statement and its conclusions
are based.

Each environmental statement shall be prepared
in accordance with the precept in Section 69-6504
(b) (1) that all agencies “utilize a systematic, inter-
disciplinary approach which will insure the inte-
grated use of the natural and social sciences and
the environmental design arts in planning and
decision making which may have an impact on
man’s environment.”

Where an agency follows a practice of declining
to favor an alternative until public hearings have
been held on a proposed action, a draft environ-
mental statement may be prepared and circulated,
indicating that two or more alternatives are under
consideration. Of necessity, this commits the
agency to the preparation and circulation of a
statement indicating its choice of a final alterna-
tive.

Agencies which are required to submit state-
ments under Section 102 (2) (c¢) of the National
Environmental Policy Act may, with EQC
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approval, substitute copies of that statement in
lieu of the Section 69-6504 (b) (3) requirement
of the MEPA.

e. Appendix I prescribes the form of the draft
environmental statement.

7. STATE AGENCIES TO BE CONSULTED IN

CONNECTION WITH PREPARATION OF
ENVIRONMENTAL IMPACT STATEMENTS.

A state agency considering an action requiring an
environmental statement for which it takes primary
responsibility shall consult with and obtain the com-
ment on the environmental impact of the action of
state agencies or institutions with jurisdiction by law
or special expertise with respect to any environmen-
tal impact involved.

In addition, any state agency responsible for a draft
environmental statement may seek comment from
appropriate federal and local agencies, from private
individuals, organizations and institutions, and in
particular from private parties whose interests are
likely to be significantly affected by the proposed
action.

Agencies seeking comment shall determine which
one or more of the agencies or institutions are approp-
riate to consult on the basis of the areas of expertise.
It is recommended that these agencies and institu-
tions establish contact points for providing comments
on the environmental statements and that depart-
ments from which comment is solicited coordinate
and consolidate the comments of their component
entities. It is further recommended that each agency
establish a “fund file” of expertise available from
the public and private sectors. The requirement in
Section 69-6504 (b) (3) to obtain comment from state
agencies having jurisdiction or special expertise is
in addition to any specific statutory obligation of any
state agency to coordinate or consult with any other
agency. Agencies seeking comment shall establish
time limits of not less than thirty (30) days for reply,
after which it may be presumed, unless the agency
consulted requires a specified extension of time, that
the agency consulted has no comment to make.
Agencies seeking comment should endeavor to com-
ply with requests for extensions of time up to fifteen
(15) days. Failure of EQC to publicly comment on
any agency’s environmental statement does not imply
tacit approval of that agency action.

USE OF STATEMENTS IN AGENCY REVIEW
PROCESSES: DISTRIBUTION TO
ENVIRONMENTAL QUALITY COUNCIL:
AVAILABILITY TO PUBLIC.

a. Agencies will need to identify at what state or
stages of a series of actions relating to a particular
matter the environmental statement procedures
of these guidelines will be applied. It will often
be necessary to use the procedures both in the
development of a state program and in the review
of proposed projects within the program. The
principle to be applied is to obtain views of other
agencies and the public at the earliest feasible
time in the discussion and development of prog-



ram and project proposals. Care should be taken
to avoid duplication but when action is consi-
dered which differs significantly from other
actions already reviewed pursuant to Section 69-
6504 (b) (3) of the MEPA, an environmental state-
ment shall be provided.

Two (2) copies of draft environmental statements,
and two (2) copies of the final text of environmen-
tal statements (if prepared) together with all com-
ments received thereon by the responsible
agency from all other agencies and from private
organizations and individuals, shall be supplied
to the office of the Executive Director of the
Environmental Quality Council. It is important
that draft environmental statements be prepared
and circulated for comment and furnished to the
Environmental Quality Council, the Governor,
and the public at the earliest possible point in
the agency review process in order to permit
meaningful consideration of the environmental
issues before an action is taken. It is not the intent
of the MEPA that the environmental statement
be written to justify decisions already made. No
administrative action subject to Section 69-6504
(b) (3) shall be taken sooner than sixty (60) days
after a draft environmental statement has been
circulated for comment, furnished to the Council
and except where advance public disclosure will
result in significantly increased costs of procure-
ment to the government, made available to the
public pursuant to these guidelines. If the
originating agency has a full and good faith con-
sideration of the environment in its plans, and
if this is reflected in favorable comments from
review agencies and the public, the draft state-
ment may be considered as satisfying the require-
ment of MEPA for a detailed statement. Agencies
satisfying the requirement of MEPA with the draft
statement must submit two (2) copies of all com-
ments received thereon together with formal
notification of the final decision on the proposed
action. Agencies must furnish the same informa-
tion (final decision and all comments on draft)
to all commenting entities, whether public or
private, as a logical termination to the process.
In cases where the final environmental statement
is required administrative action shall not be
taken sooner than thirty (30) days after the final
text has been made available to the Council and
the public. If the final text of an environmental
statement is filed within sixty (60) days after a
draft statement has been circulated for com-
ment, furnished to the Council and made public
pursuant to this section of these guidelines, the
thirty (30) day period and sixty (60) day period
fnay run concurrently to the extent that they over-
ap.

With respect to recommendations or reports on
proposals for legislation to which Section 69-6504
(b) (3) applies, a draft environmental statement
may be furnished to the appropriate legislative
committee and made available to the public pend-
ing transmittal of the comments as received and
the final text, if required.
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d. All agencies shall make available to the public
all the reports, studies, and other documents that
may and should underlie the draft and final
impact statements and comments.

e. Where emergency circumstances make it neces-
sary to take an action with significant environ-
mental impact without observing the provisions
of these guidelines concerning minimum periods
for agency review and advance availability of
environmental statements, the agency proposing
to take the action shall consult with the EQC
about alternative arrangements. Similarly, where
there are over-riding considerations of expense
to the state or impaired program effectiveness,
the responsible agency shall consult with the
EQC concerning appropriate modifications of the
minimum period.

f. Inaccord with the MEPA, agencies have an affir-
mative responsibility to develop procedures to
insure the fullest practicable provision of timely
public information and understanding of agency
plans and programs with environmental impact
in order to obtain the view of interested and signi-
ficantly affected parties.

These procedures shall include, whenever
appropriate, provision for public hearings, and
shall provide the public with relevant information
including information on alternative courses of
action. Agencies which hold hearings on proposed
administrative actions or legislation shall make
the draft environmental statement available to the
public at least thirty (30) days prior to the time
of the relevant hearings. Hearings shall be pre-
ceded by adequate public notice and information
to identify the issues and to obtain the comments
provided for in the guidelines and should in all
ways conform to those procedures outlined in the
Montana Administrative Procedure Act, where
applicable, R.C.M. 1947, 82-4201, et seq.

g. The agency which prepared the environmental
statement is responsible for making the statement
and the comments received available to the pub-
lic, including inter-agency memoranda when
such memoranda transmit comments of agencies
upon the environmental impact of proposed
actions subject to Section 69-6504 (b) (3).

h. Agency procedures prepared pursuant to Section
3 of these guidelines shall implement these pub-
lic information requirements and shall include
arrangements for availability of environmental
statements and comments at the head and other
appropriate offices of the responsible agency.

APPLICATION OF SECTIONS 69-6504 (b) (3)
PROCEDURE TO EXISTING PROJECTS AND
PROGRAMS.

The Section 69-6504 (b) (3) procedure shall be
applied to major state actions having a significant
effect on the environment even though they arise
from projects or programs initiated prior to enactment
of the MEPA on March 9, 1971. Where an agency
demonstrates that it is not practicable to reassess the
basic course of action, it is still important that further
incremental major actions be shaped so as to
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minimize adverse environmental consequences. It
is also important in further action that account be
taken of environmental consequences not fully
evaluated at the outset of the project or program.

SUPPLEMENTARY GUIDELINES,
EVALUATION OF PROCEDURES.

These revised guidelines reflect the experience of
pertinent State agencies and the EQC subsequent
to the time the interim guidelines were issued almost
a year ago. It is believed that this experience has
made the guidelines more helpful and comprehen-
sive. As more experience is gained, and as more com-
ments are received, these guidelines will, from time
to time, be further revised.

Agencies are encouraged to conduct an ongoing
assessment of their experience in the implementation
of the Section 69-6504 (b) (c) provisions of the MEPA
and in conforming with these guidelines. The EQC
will welcome comments on these areas at any time,
but it would especially like to have such comments
by December 31, 1972. Such comments should
include an identification of the problem areas and
suggestions for revision or clarification of these
guidelines to achieve effective coordination of views
on the environmental factors (and alternatives,
wherever appropriate) of proposed actions without
imposing unproductive administrative procedures.

APPENDIX | OF GUIDELINES

The environmental statement submitted to the Environ-
mental Quality Council should cover the following items:

(Check ome) ( ) Draft
() Final Environmental Statement

Name of responsible state agency (with name of operat-
ing division where appropriate.)
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1. Name of action (Check one)
() Administrative Action

() Legislative Action

2. Description of action indicating what geographic
area or political subdivision is particularly affected.

3. Environmental impact and adverse environmental
effects.

4. List altermatives considered.

5. The relationship between local short-term uses of
man’s environment and the maintenance and
enhancement of long-term productivity.

6. Any irreversible and irretrievable commitments of
resources.

7. (a) (For draft statements) List all agencies from
which comments have
been requested.

(b) (For final statements) List all agencies and
sources from which
written comments
have been received.

8. Date draft statement and final statement was made
available to the Governor, the Environmental

Quality Council, and public.

Draft environmental statements should be concise, but
in sufficient detail to allow a reviewer with appropriate
expertise to grasp the essence of the action and comment
intelligently.

In cases where final environmental statements are pre-
pared, this format should be followed considering in detail
the points covered in Section 6 of these guidelines.
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APPENDIX '"B" 9/19/73

ENVIRONMENTAL QUALITY COUNCIL
State Capitol Building
Helena, Montana

REVISED GUIDELINES FOR ENVIRONMENTAL IMPACT STATEMENTS
REQUIRED BY THE MONTANA ENVIRONMENTAL POLICY ACT OF 1971
ADOPTED BY ENVIRONMENTAL QUALITY COUNCIL, SEPTEMBER 14, 1973

PURPOSE

The purpose of Section 69-6504(b)(3) of the Montana Environmental
Policy Act (MEPA) and of these guidelines is to incorporate into the
agency decision-making process careful and thorough consideration of
the environmental effects of proposed actions, and to assist agencies
in implementing MEPA in a uniform, deliberate and systematic manner.

POLICY

a. As early as possible and in all cases prior to any agency decision
concerning major action or recommendation or a proposal for legis-
lation that significantly affects the environment, State agencies
shall, in consultation with other appropriate agencies and indi-
viduals, in both the public and private sectors, assess in detail
the potential environmental impact in order that adverse effects
are avoided and environmental quality is maintained, enhanced, or
restored to the fullest extent practicable. In particular, it is
especially important that alternative actions that will minimize
adverse impacts shall be explored, and both the long and short
range implications upon the human environment and upon nature shall
be evaluated in order to avoid, to the fullest extent practicable,
undesirable consequences for the environment as a whole.

The Tanguage in Section 69-6504 is intended to assure that all
agencies of the State shall comply with the directives set out in
said Section "to the fullest extent possible" under their statutory
authorizations and that no agency shall utilize an excessively
narrow construction of its existing statutory authorizations to
avoid compliance.

b. The term "human environment" shall be broadly construed to include
not only social, economic, cultural, and aesthetic factors, but
also, and particularly, the biophysical properties of natural eco-
systems, including plants, humans, and other animals, their re-
lationship to each other, and with all environmental components of
air, water, and land.
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3. AGENCY PROCEDURES

a.

Each agency shall establish its own formal procedures for:

(1)

(5)

Identifying those agency actions and decisions requiring
environmental statements, the appropriate time prior to
decision for the consultation required by Section 69-6504
(b)(3) and the agency review process for which environmental
statements are to be available;

Obtaining information required in the preparation of
environmental statements;

Designating the officials who are to be responsible for the
environmental statements;

Consulting with and taking account of the comments of appro-
priate agencies, private groups, and the public, whether or
not an environmental statement is prepared;

Preparing draft environmental statements.

(a). In accordance with the policy of MEPA, agencies have
a responsibility to develop procedures to provide to
the public timely information and explanation of plans
and programs with environmental impact in order to ob-
tain the views of any interested parties. Initial
assessments of the environmental impacts of proposed
action shall be undertaken concurrently with initial
technical, energy use, and economic studies, and when
required, a draft environmental impact statement shall
be prepared and circulated for comments in time to ac-
company a proposal through the agency review process.
During the process, agencies shall:

(1) ~Make provision for the circulation of draft state-
ments to other appropriate agencies, selected pri-
vate groups and individuals, and for their avail-
ability to the public. (Where an agency has an
established practice of declining to favor an al-
ternative until public comments on a proposed ac-
tion have been received, the draft environmental
statement may indicate that two or more alterna-
tives are under consideration.);

(2) Give careful consideration to the comments elicited
from the aforementioned sectors; and

(3) Issue final environmental impact statements which
clearly evidence a responsiveness to such comments.
The purpose of this assessment and consultation pro-
cedure is to provide agencies, other decision-makers,
and the public with an understanding of the potential
environmental effects of proposed actions.



Agencies should attempt to balance the results of
their environmental assessments with their assess-
ments of the net economic, technical, and other
benefits of proposed actions, and use all practicable
means to avoid or minimize undesirable consequences
for the environment.

(b). If an agency relies on an applicant for the submission of
initial environmental information, the agency shall assist .
the applicant by outlining the type and quality of information
required. In all such cases, the agency must make its own
determinations on the applicant's evaluation of the environ-
mental issues and the agency must assume responsibility for
the scope and content of draft and final environmental state-
ments.

(6) Meeting the requirements of Section 69-6504(b)(3) for providing
timely public information on plans and programs with environmental
impact, including procedures responsive to Section 8 of these
guidelines. These procedures should be consistent with the guide-
lines contained herein. Each agency should file a copy of all
such procedures with the Environmental Quality Council (EQC) which
will provide advice to agencies in the preparation of their pro-
cedures and guidance on the application and interpretation of the
Council's guidelines.

In addition, it is suggested that each agency prepare a flow chart outlining
its EIS procedure. The flow chart should include all points of review and
decision-making, and divisions of individual responsibility. See sample
attached as Appendix III.

STATE AGENCIES INCLUDED

Section 69-6504(b)(3) applies to all agencies of the State government. Each
agency shall comply with the requirements unless the agency demonstrates that
existing law applicable to its operations expressly prohibits or makes compli-
ance impossible.

ACTIONS INCLUDED

The following criteria shall be employed by agencies in deciding whether a
proposed action requires the preparation of an environmental statement.

a. Actions include, but are not limited to:

(1) Recommendations or favorable reports relating to legislation,
including that for appropriations. The requirement for following
Section 69-6504(b)(3§ procedure as discussed in these guidelines
applies to both:

(a). agency recommendations on their own proposals for legis-
lation; and



(b). agency reports on legislation initiated elsewhere.
(In the Tatter case only the agency which has pri-
mary responsibility for the subject matter involved
will prepare an environmental impact statement.)

(2) Projects, programs, and continuing activities: directly under-
taken by state agencies; supported in whole or in part through
state funds or involving a state lease, permit, license, certifi-
cate or other entitlement for use;

(3) Policy, regulations, and procedure making.

The statutory clause "major actions of State government significantly
affecting the quality of the human environment" shall be construed by
agencies from the perspective of the overall, cumulative impact of the
action proposed (and of further actions contemplated). Such actions
may be localized and seemingly insignificant in their impact, but if
there is a potential that the environment may be significantly affected,
the statement shall be prepared.

In deciding what constitutes "major action significantly affecting
the environment," agencies should consider that the effect of many State
decisions about a project or a complex of projects can be individually
limited but cumulatively considerable. By way of example, two suitable
illustrations can be drawn: (1) one or more agencies, over a period of
years, commits minor amounts of resources at any single instance, but
the cumulative effect of those individually minor commitments amounts
to a major commitment of resources, or (2) several government agencies
individually make decisions regarding partial aspects of a major action.
The guiding principle is that the whole can be greater than the sum of
the parts. The lead agency shall prepare an environmental impact state-
ment if it is foreseeable that a cumulatively significant impact on the
environment will arise from State action. "Lead agency" refers to the
State agency which has primary authority for committing the State govern-
ment to a course of action with significant environmental impact. As
necessary, the Environmental Quality Council will assist in resolving
questions of lead agency determination.

Finally, the determination of what constitutes "major action
significantly affecting the human environment" will unavoidably
involve considerable judgment on the part of the responsible agen-
cy. To assist in that judgment, the following points should be
general considerations (but not viewed as final determinants):

(1) Is the action under consideration the first or the only govern-
mental decision to be taken on the proposal?

(2) Is the action decisive; could it substantially change the nature
of the proposal, stop the proposal, or allow it to proceed to
full implementation?

(3) Is the action expected to have direct statewide or regional
implications?



(4) Is the action fixed for a certain period of time not to be
modified except under new conditions not previously known,
or conditions of an emergency nature?

(5) Does the action deal with environmental conditions (physical,
social, biological) which have been clearly recognized as
being endangered, fragile, or in severely short supply; or
clearly approaching a precarious level of quality, hardship,
or public safety?

(6) Is the action intended as environmentally regulatory or pro-
tective?

(7) Does the action involve considerable expenditure?

(8) Would environmental conditions be substantially altered in
terms of size, quality, well-being, availability, or type
of use?

(9) Would environmental conditions be affected over a large geo-
graphical area?

(10) Would environmental effects be beneficial, adverse or both?

(11) Would environmental effects be short-term, long-term, or
permanent?

(12) Would environmental effects be reversible?

(13) Will the action involve a reasonably important "segment" of
opinion in a controversy?

When an agency responsible for the issuance of a state lease, permit,
license, certificate, or other entitlement for use, should be able
to foresee that the issuance of a large number of such entitlements
will, cumulatively, have a significant impact upon the environment,
an environmental impact statement shall be prepared. Normal agency
procedures, as delineated in Section 3 above, shall be used in the
preparation of such an impact statement. Information supplied by
applicants for these entitlements may be used or considered in the
preparation of an impact statement, but such information may not be
submitted by itself in place of an impact statement.

Section 69-6504 of the MEPA indicates the broad range of aspects of

the environment to be surveyed in any assessment of significant effect.
The MEPA also indicates that adverse significant effects include those
that degrade the quality of the environment, and curtail the range of
beneficial uses of the environment, and serve short-term, to the dis-
advantage of long-term, environmental goals. Significant effects can
also include actions which may have both beneficial and detrimental
effects, even if, on balance, the agency believes that the effect will
be beneficial. Significant adverse effects on the quality of the human
environment include both those that directly affect human beings and



those that indirectly affect human beings through adverse effects
on the environment.

6. CONTENT OF ENVIRONMENTAL STATEMENT

a. The following points are to be covered:

(1) A description of the proposed action including information and
technical data adequate to permit a careful assessment of environ-
mental impact by commenting agencies and the public. The amount
of detail provided in such descriptions should be commensurate
with the extent and expected impact of the action, and with the
amount of information required at the particular level of decision
making (planning, feasibility, design, etc.).

(2) The probable impact of the proposed action on the environment,
including impact on ecological systems. Both primary and secondary
significant consequences for the environment shall be included. A
primary impact is one which generally results from a project input;
a secondary impact is one which generally results from a project
output. Primary impacts are usually more susceptible to measure-
ment and analysis by an agency proposing an action because the
primary impacts are more immediately related to an agency's area
of responsibility and expertise. Secondary impacts, on the other
hand, usually require analyses by a number of agencies because
they are not within any single agency's area of responsibility or
expertise.

(3) Any probable adverse environmental effects which cannot be avoided,
should the proposal be implemented. If there are adverse environ-
mental effects which are unavoidable, mitigative measures shall be
proposed to minimize such adverse environmental impact.

(4) Alternatives to the proposed action;

Section 69-6504(b)(4) requires the responsible agency to 'Study,
develop, and describe appropriate alternatives to recommend
courses of action in any proposal which involves unresolved
conflicts concerning alternative uses of available resources."
A rigorous exploration and objective evaluation of alternative
action (including no action at all) that might avoid some or
all of the adverse environmental effects is essential. In
addition, there should be an equally rigorous consideration of
alternatives open to other authorities. Sufficient analysis of
such alternatives and their costs and impact on the environment
should accompany the proposed action through the agency review
process in order not to foreclose prematurely options which
might have Tess detrimental effects.

(5) The relationship between local short-term uses of man's environ-
ment and the maintenance and enhancement of long-term effects
from the perspective that each generation is trustee of the
environment for succeeding generations.



(6) Any irreversible and irretrievable commitments of natural and
economic resources (including energy resources) which would be
involved in the proposed action should it be implemented. This
requires the agency to identify the extent to which the action
curtails the range of alternative and beneficial uses of the
environment.

(7) A discussion of problems and objections raised by other.agencies
and by private organizations and individuals in the review pro-
cess where appropriate and the disposition of the issues involved.

(8) Insofar as it is practicable, a balancing of the economic benefits
to be derived from a proposal with economic costs and environmental
costs.

(9) Discussion of potential growth-inducing aspects of the proposed
action.

(10) A Tlisting of all agency personnel having chief responsibility for
the preparation of the statement; a brief account of the formal
education, training, and professional experience of such personnel;
and a description of the sources of data, research or field
investigation on which the statement and its conclusions are based.

b. Each environmental statement shall be prepared in accordance with the
precept in Section 69-6504(b)(1) that all agencies "utilize a systematic,
inter-disciplinary approach which will insure the integrated use of the
natural and social sciences and the environmental design arts in planning
and decision making which may have an impact on man's environment."

c. Agencies which are required to submit statements under Section 102(2)(c)
of the National Environmental Policy Act may, with EQC approval, sub-
stitute copies of that statement in lieu of the Section 69-6504(b)(3)
requirement of the MEPA.

d. Appendix I prescribes the form of the draft environmental statement.

e. Appendix II suggests environmental values to be considered in connection
with the preparation of impact statements.

STATE AGENCIES TO BE CONSULTED IN CONNECTION WITH PREPARATION OF ENVIRONMENTAL
IMPACT STATEMENTS

A state agency considering an action requiring an environmental state-
ment for which it takes primary responsibility shall consult with and obtain
the comment on the environmental impact of the action of state agencies or
institutions with jurisdiction by law or special expertise with respect to
any environmental impact involved.

In addition, any state agency responsible for a draft environmental
statement may seek comment from appropriate federal and local agencies,
from private individuals, organizations and institutions, and in particular
from private parties whose interests are likely to be significantly affected
by the proposed action.



Agencies seeking comment shall determine which one or more of the
agencies or institutions are appropriate to consult on the basis of the
areas of expertise. It is recommended that these agencies and institutions
establish contact points for providing comments on the environmental state-
ments and that departments from which comment is solicited coordinate and
consolidate the comments of their component entities. It is further
recommended that each agency establish a "fund file" of expertise avail-
able from the public and private sectors. The requirement in Section
69-6504(b)(3) to obtain comment from state agencies having jurisdiction
or special expertise is in addition to any specific statutory obligation
of any state agency to coordinate or consult with any other agency. Agencies
seeking comment shall establish time 1imits of not less than thirty (30)
days for reply, after which it may be presumed, unless the agency con-
sulted requires a specified extension of time, that the agency consulted
has no comment to make. Agencies seeking comment should endeavor to
comply with requests for extensions of time up to fifteen (15) days.
Failure of EQC to publicly comment on any agency's environmental state-
ment does not imply tacit approval of that agency action.

USE OF STATEMENTS IN AGENCY REVIEW PROCESSES: DISTRIBUTION OF ENVIRONMENTAL
QUALITY COUNCIL: AVAILABILITY TO PUBLIC

a. Agencies will need to identify at what state or stages of a series
of actions relating to a particular matter the environmental state-
ment procedures of these guidelines will be applied. It will often
be necessary to use the procedures both in the development of a
state program and in the review of proposed projects within the
program. The principle to be applied is to obtain views of other
agencies and the public at the earliest feasible time in the dis-
cussion and development of program and project proposals. Care
should be taken to avoid duplication but when action is considered
which differs significantly from other actions already reviewed
pursuant to Section 69-6504(b)(3) of the MEPA, an environmental
statement shall be provided.

b. Two (2) copies of draft environmental statements, and two (2)
copies of the final text of environmental statements (if prepared)
together with all comments received thereon by the responsible
agency from all other agencies and from private organizations and
individuals, shall be supplied to the office of the Executive
Director of the Environmental Quality Council. It is important
that draft environmental statements be prepared and circulated
for comment and furnished to the Environmental Quality Council,
the Governor, and the public at the earliest possible point in
the agency review process in order to permit meaningful consid-
eration of the environmental issues before an action is taken.

It is not the intent of the MEPA that the environmental state-
ment be written to justify decisions already made. No admin-
istrative action subject to Section 69-6504(b)(3) shall be taken
sooner than sixty (60) days after a draft environmental statement
has been circulated for comment, furnished to the Council and
except where advance public disclosure will result in signifi-
cantly increased costs of procurement to the government, made
available to the public pursuant to these guidelines. If the
originating agency has a full and good faith consideration of
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the environment in its plans, and if this is reflected in favorable
comments from review agencies and the public, the draft statement

may be considered as satisfying the requirement of MEPA for a detailed
statement. Agencies satisfying the requirement of MEPA with the draft
statement must submit two (2) copies of all comments received thereon
together with formal notification of the final decision on the pro-
posed action. Agencies must furnish the same information (final
decision and all comments on draft) to all commenting entities,
whether public or private, as a logical termination to the process.

In cases where the final environmental statement is required admin-
jstrative action shall not be taken sgoner than thirty (30) days after
the final text has been made available to the Council and the public.
If the final text of an environmental statement is filed withint sixty
(60) days after a draft statement has been circulated for comment,
furnished to the Council and made public pursuant to this section

of these guidelines, the thirty (30) day period and sixty (60) day
period may run concurrently to the extent that they overlap.

In those instances where an agency has, after careful consideration,
concluded that a proposed action or project does not require the pre-
paration of a final environmental impact statement, the EQC, through
the office of the Executive Director, may, upon request from the
agency, remove any further time restrictions for the implementation
of such agency actions or projects.

With respect to recommendations or reports on proposals for legislation
to which Section 69-6504(b)(3) applies, a draft environmental state-
ment may be furnished to the appropriate legislative committee and
made available to the public pending transmittal of the comments as
received and the final text, if required.

A11 agencies shall make available to the public all the reports, studies,
and other documents that may and should underlie the draft and final
impact statements and comments.

Where emergency circumstances make it necessary to take an action with
significant environmental impact without observing the provisions of
these guidelines concerning minimum periods for agency review and
advance availability of environmental statements, the agency proposing
to take the action shall consult with the EQC about alternative
arrangements. It is important that the agency provide the EQC with

a precise, factual statement detailing the nature of the emergency,
and the reasons the agency feels it must depart from normal procedural
requirements. Similarly, where there are over-riding considerations
of expense to the state or impaired program effectiveness, the re-
sponsible agency shall consult with the EQC concerning appropriate
modifications of the minimum period.

In accord with the MEPA, agencies have an affirmative responsibility
to develop procedures to insure the fullest practicable provision

of timely public information and understanding of agency plans and
programs with environmental impact in order to obtain the view of
interested and significantly affected parties.
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These procedures shall include, whenever appropriate, provision
for public hearings, and shall provide the public with relevant
information including information on alternative courses of action.
In deciding whether a public hearing is appropriate, an agency should
consider: (i) the magnitude of the proposal in terms of economic
costs, the geographic area involved, the uniqueness or size of commit-
ment of resources involved, and the amount and types of energy re-
quired; (ii) the degree of interest in the proposal, as evidenced
by requests from public and from State and local authorities that
a hearing be held; (iii) the complexity of the issue and the Tikeli-
hood that information will be presented at the hearing which will
be of assistance to the agency in fulfilling its responsibilities
under the Act; and (iv) the extent to which public involvement al-
ready has been achieved through other means, such as earlier pub-
1ic hearings, meetings with citizen representatives, and/or written
comments on the proposed action. Agencies which hold hearings on
proposed administrative actions or legislation shall make the
environmental statement available to the public at least thirty (30)
days prior to the time of the relevant hearings. Hearings shall be
preceded by adequate public notice and information to identify the
issues and to obtain the comments provided for in the guidelines
and should in all ways conform to those procedures outlined in the
Montana Administrative Procedure Act, where applicable, R.C.M.

1947, 82-4201, et. seq.

g. The agency which prepared the environmental statement is responsible
for making the statement and the comments received available to the
public, including inter-agency memoranda when such memoranda trans-
mit comments of agencies upon the environmental impact of proposed
actions subject to Section 69-6504(b)(3).

h. Agency procedures prepared pursuant to Section 3 of these guidelines
shall implement these public information requirements and shall
include arrangements for availability of environmental statements
and comments at the head and other appropriate offices of the
responsible agency.

APPLICATION OF SECTIONS 69-6504(b)(3) PROCEDURE TO EXISTING PROJECTS AND

PROGRAMS

The Section 69-6504(b)(3) procedure shall be applied to major state
actions having a significant effect on the environment even though
they arise from projects or programs initiated prior to enactment of
the MEPA on March 9, 1971. Where an agency demonstrates that it is
not practicable to reassess the basic course of action, it is still
important that further incremental major actions be shaped so as to
minimize adverse environmental consequences. It is also important

in further action that account be taken of environmental consequences
not fully evaluated at the outset of the project or program.

SUPPLEMENTARY GUIDELINES, EVALUATION OF PROCEDURES

These revised guidelines reflect the experience of pertinent state
agencies and the EQC subsequent to the time the interim guidelines
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were issued. It is believed that this experience has made the guide-
lines more helpful and comprehensive. As more experience is gained,
and as more comments are received, these guidelines will, from time to
time, be further revised.

Agencies are encouraged to conduct an ongoing assessment of their
experience in the implementation of the Section 69-6504(b)(3) provi-
sions of the MEPA and in conforming to these guidelines. The EQC
will welcome comments on these areas at any time, but it would es-
pecially 1ike to have such comments by December 31, 1973. Such comments
should include an identification of the problem areas and suggestions
for revision or clarification of these guidelines to achieve effective
coordination of views on the environmental factors (and alternatives,
wherever appropriate) of proposed actions without imposing unproductive
administrative procedures.
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APPENDIX I

The environment statement submitted to the Environmental Quality Council
should cover the following items:

(Check one) ( ) Draft ( ) Final Environmental Statement
Name of responsible state agency (with name of operating division where
appropriate).

Name of action (Check one) ( ) Administrative Action

( ) Legislative Action

1. Description of action indicating what geographic area or political
subdivision is particularly affected.

Environmental impact.

Adverse environmental effects.

S w N

List alternatives considered.

5. The relationship between local short-term uses of man's environment
and the maintenance and enhancement of long-term productivity.

6. Any irreversible and irretrievable commitments of resources.

7. (a) (For draft statements) List all agencies from which comments
have been requested.

(b) (For final statements) List all agencies and sources from which
written comments have been received.
Discussion of comments and disposition of
issues involved.

8. Balance of economic benefits with economic costs and environmental
costs.

9. Potential growth-inducing effects.

10. List all agency personnel having chief responsibility for the pre-
paration of the statement; a brief account of the formal education,
training, and professional experience of such personnel; and a des-
cription of the sources of data, research or field investigation on
which the statement and its conclusions are based.

11. Date draft statement and final statement was made available to the
Governor, the Environmental Quality Council, and public.
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